
LAND USE APPEAL 
CONTRACT ZONING/SPECIAL LEGISLATION 

60. The Appellants incorporate by reference as though fully set forth at length the 

substance of paragraphs one (1) through fifty nine (59). 

61. The proposition has long been recognized in this Commonwealth that individuals 

cannot, by contract, abridge police powers which protect the general welfare and public interest. 

62. As stated in Leiper v. Baltimore & Philadelphia Railroad Co., 262 Pa. 328, 332, 

105 A. 551, 553 (1918), "Where the rights of individuals under a contract which would 

otherwise be perfectly valid are in conflict with the 'general well-being of the State,' the rights of 

the individuals must give way to the general welfare." See also, Municipal Authority ofBlythe 

v. Pennsylvania Public Utility Commission, 199 Pa. Super. 334, 185 A.2d 628 (1962). 

63. The police power of municipalities cannot be subjected to agreements which 

restrict or condition zoning district classifications as to particular properties. Contracts thus have 

no place in a zoning plan and a contract between a municipality and a property owner should not 

enter into the enactn1ent or enforcement of zoning regulations. 

64. Zoning is an exercise of the police power to serve the common good and general 

welfare. It is elementary that the legislative function may not be surrendered or curtailed by 

bargain or its exercise controlled by the considerations which enter into the law of contracts. 

65. The Borough in granting the Preliminary Plan Application II capitulated to the 

threats of civil claim for reimbursement and impennissibly placed financial and personal motive 

ahead of the needs and general welfare of the residents. 

66. Approval of the Preliminary Plan Application II is unjust, discrin1inatory, 

arbitrary, unreasonable in its application when it approves an unlawful use, previously 

determined to be impermissible. 
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67. The University bought the refilling of the Prelilninary Plan Application I and also 

bought the zoning interpretation with threats of civil action. The decision to refile and later 

approve Preliminary Plan Application II had no basis in zoning or proper land use regulation. 

68. The Borough approval of the Preliminary Plan Application II is an ultra vires act. 

69. The Boroughs act to approve Preliminary Plan Application II is arbitrary, 

capricious, in bad-faith, contrary to law, unsupported by evidence, and an abuse of discretion and 

insufficient as a matter of law for the reasons stated herein. 

70. The approval of Land Development Plan Application II constitutes special 

legislation. 

WHEREFORE, Appellants respectfully request this Honorable Court to enter an Order 

reversing the decision of West Chester Borough approving the Preliminary Plan Application II, 

including such other relief as this Honorable Court deems just and reasonable. 

LAND USE APPEAL
 
RES JUDICATA
 

71. The Appellants incorporate by reference as though fully set forth at length the 

substance of paragraphs one (l) through seventy (70). 

72. The refilling of the Preliminary Land Development Application I is barred by Res 

Judicata. 

73. The doctrine will bar re-litigation of the zoning matters, if there exists 

concurrence of the identity of (1) the thing sued for, (2) the cause of action, (3) the persons and 

parties to the action, and (4) the quality in the persons for or against whom the claim is made, 
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and in addition, if there has been no substantial change in condition or circumstances relating to 

the land itself since the denial of the applicant's first application. 

74. The garage denied approval in Preliminary Plan Application I is identical to the 

proposed garage structure approved with the Preliminary Plan Application II. The garages have 

the same footprint, points of ingress and egress, parking capacity etc. 

75. The refusal of the Borough to appeal the decision of its governing body to deny 

the Preliminary Plan Application I, and thereafter file the same application and plans nullifies the 

basic limitations of 53 P.S. Section 11 OOl-A et seq. 

WHEREFORE, Appellants respectfully request this Honorable Court to enter an Order 

reversing the decision of West Chester Borough approving the Preliminary Plan Application II, 

including such other relief as this Honorable Court deems just and reasonable. 

LAND USE APPEAL
 
BOROUGH INTERPRETATION OF ZONING ORDINANCE TO APPROVE LAND
 

DEVELOPMENT APPLICATION CREATES AN ILLEGALITY
 

76. The Appellants incorporate by reference as though fully set forth at length the 

substance of paragraphs one (1) through seventy five (75). 

77. The Borough, as a body politic, exercises public powers. Its engagements are 

public in nature, and its facilities, whether operated by the Borough or leased to private parties, 

are public property. 

78. The Borough is empowered to act only for the public benetIt and may not employ 

its resources for the primary and paramount benefit of a private endeavor, such as the University. 
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WHEREFORE, Appellants respectfully request this Honorable Court to enter an Order 

reversing the decision of West Chester Borough approving the Prelin1inary Plan Application II, 

including such other relief as this Honorable Court deems just and reasonable. 

RESPECTFULLY SUBMITTED:
 

LAW OFFICES OF VINCENT B. MANCINI
 
& ASSOCIATE~- .
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BY. -_.. , ~--~..- ­· /. 1.....) '" 

Lee A. Stivale, :E'squire 
Attorneys for Appellants 
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