
C. PRELIMINARY PLAN APPLICATION I 

31. On or about April 10,2007, the Borough, pursuant to the MOD, filed a Land 

Development Application and plans to improve the University property (F-Lot) for a parking 

garage. A copy of the Preliminary Plan Land Development Application is attached hereto as 

Exhibit '"C" (herein "Preliminary Plan Application I") 

32. The University and its legal counsel (Mary Ann Rossi, Esquire) administered the 

Land Development Application and appeared at Borough hearings representing the Borough and 

the University interests before the Borough governing body, planning commission and 

committees. 

33. In a letter of support for the garage project, the University represented that: 

"The University is pursuing construction of a Student Recreation Center 
and replacement of Student Housing high-rises on the North Campus. 
That construction, along with other proposal, will result in a decrease in 
available parking spaces in the vicinity ofF-Lot. ....The parking need 
will be in the vicinity ofF-Lot and, therefore, a parking garage at F-Lot 
will meet that need." 

34. Representatives of the Borough University at public hearings on the Preliminary 

Plan Application I represented that the purpose and form of the MOU was modeled after the 

Agreement between the Borough and the West Chester University of Pennsylvania dated January 

10, 2003, for the funding, construction and operation of two other garages commonly referred to 

as the Sharpless garage and the Matlack Street Garage. 

35. The Sharpless Street garage and the Matlock Street garage were funded by the 

Borough and constructed by the Borough; and now are operated by the Borough with the same 

arrangement described in paragraphs 28-30 above. A copy of the Agreement for the Sharpless 
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and Matlock Street garages is a part of the record. Both garages are currently operated for the 

exclusive benefit and use of the University. 

36. The Matlock Street garage required zoning approval from West Goshen 

Township. The tenns and conditions of the special exception approval for the Matlock Street 

garage confirm that the Matlock Street garage is for the exclusive use and benefit of the 

University. The Zoning Board opinion provides in pertinent part: 

"14. The Applicant proposes that except during tin1es when special 
events open to the public are taking place, the Parking garage will be 
for the benefit and use of the University, its students, faculty and staff only. 

15... , Neither before or after the enactment of Ordinance 11-2002 would 
a public garage is pennitted in the R-3 District. 

16. The limitation of the garage to the use of the University personnel 
is therefore a part of the definitional ambit of the conditional use or special 
exception granted. 

17. The Borough of West Chester will be responsible for the operation 
of the garage, but appropriate steps will be taken to restrict its use at all times 
to the University population and pennit non-university persons to use the 
facility only during periods of special events such as concerts and plays at 
the SOM/PAC facility." 

37. The Borough Planning Commission at its August 21, 2007 meeting reviewed the 

Preliminary Plan Application I for the parking garage on Lot-F and made the following 

detenninations, findings and recon1mendations: 

ffWest Chester Universit-y is proposing to construct a multi-story 
parking garage on an existing surface lot that it owns in a neighborhood 
zoned NC-l. The facility will be constricted, owned and operated by the 
Borough of West Chester, as has been done with two previous University 
parking structures. This plan was discussed at great length at the 
April 24, 2007 meeting of the Planning Commission. 

The number of parking spaces in the garage has been reduced from 
497 to 452.... 
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Since the real purpose of the garage is to replace existing University parking 
that is scheduled to be removed and to meet the parking requirement for 
a proposed University recreation center, the Commission believes that this 
is not, in fact, a nlunicipal use. This calls into question whether a garage can 
be built by right in an NC-l district. 

Because the garage simply replaces existing University parking, it will not 
help reduce the amount of student parking on Borough streets. What then 
is the long-term benefit of this garage to Borough taxpayers? .. 

Upon motion by Diane LeBold, second by Andrew Lehr, the Planning 
Commission voted unanimously (5 - 0) to recommend denial of this 
preliminary development plan." 

A copy of the Planning Commission meeting minutes of September 4, 2007 is attached hereto as 

Exhibit "D." 

38. At the meeting of Borough Council on November 21,2007, the Preliminary Plan 

Application I and reconlmendation of the Planning Commission were reviewed. 

39. Consistent with the stated intent of the Borough and University, the parking 

garage of 452 parking spaces was for the benefit and use of the University to satisfy current and 

projected parking needs of the University and not to satisfy any public need or provide any 

benefit to the Borough residents generally. 

The meeting minutes of the November 21, 2007, Borough Council meeting, 

memorialized the proffer by Mr. Mixner, Vice President of the University: "Mr. Mixner West 

Chester University stated the University would certainly be willing to leave 25 spaces . 

unallocated towards any future zoning purposes." In other words, the public might be permitted 

a diminimis use of the University parking garage. 
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40. At the November 21~ 2007 Ineeting of Borough Council, the Borough Council 

voted to deny the land development application of the proposed 452 space parking garage. A 

copy of a portion of the November 21, 2007 meeting minutes are attached hereto as Exhibit "E." 

D. PRELIMINARY PLAN APPLICATION II 

41. The decision of the Borough to deny Preliminary Plan Application I was not 

appealed by the Borough, the University or any aggrieved party. The decision of the Borough to 

deny the Preliminary Plan Application I is final. 

42. By letter of November 26,2007, counsel for the University, Mary Ann Rossi, 

claimed that the Borough intentionally breached the MOD and was responsible for 

reimbursement from the Borough of costs and expenses estimated at $300,000 incurred by the 

University in reliance on the terms of the MOD. A copy of the letter of November 26, 2007 is 

attached hereto as Exhibit "F." 

43. Borough Council capitulated to the threats from the University to institute civil 

action for reimbursement of costs which could potentially entail personal liability to the Borough 

council members. On December 19, 2007, Borough Council voted to "re-file" the same 

Preliminary Plan Application 1. A copy of the meeting minutes of December 19, 2007 is 

attached hereto as Exhibit "G." 

44. On December 31, 2008, the Borough solicitor issued a letter to counsel for the 

University confirming the Borough's and University's mutual understanding that the re­

submission of the parking garage plans was for the sole reason of avoiding litigation and not for 

any proper zoning and/or land developn1ent purpose. The solicitor states in her letter: 
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"On December 19, 2007, Borough Council voted at a public n1eeting 
to refile the preliminary land development plan for the parking garage 
at Nields and New Streets, which is contemplated by the June 28, 2006 
Memorandum of Understanding (MOU)....Based on the fact that 
Council has agreed to resubmit the preliminary plans, Council is not in 
breach of its obligations on the MOU and therefore is not responsible for 
reimbursement of any costs to the University. I would appreciate it if 
you would confirm to me that the University will not pursue its claim 
against the Borough for reimbursement of the costs that the University has 
incurred to date for the soft costs in designing the parking garage as you 
previously demanded in your letter to me dated November 26,2007." 

A copy of the December 31, 2007 letter is attached hereto as Exhibit "'H." 

45. On or about February 13,2008, the Borough re-filed the same Preliminary Plan 

application and plans for a parking garage of 452 parking spaces on the Property. The plans 

submitted in support of the Preliminary Plan Application II are virtually identical to the Plans 

which accompanied the Preliminary Plan Application I (Exhibit '"C"). A copy of the Preliminary 

Plan Application II is attached hereto as Exhibit "A." 

46. On May 21, 2008, the Borough Council voted at a public meeting to conditionally 

approve the Preliminary Plan Application II despite neighborhood and community opposition 

including the opposition by the Appellants. 

LAND USE APPEAL 
VIOLATION OF ZONING ORDINANCE 

47. The Appellants incorporate by reference as though fully set forth at length the 

substance of paragraphs one (1) through forty six (46). 

48. The proposed garage of 452 spaces is NOT a permitted use within the NC-l 

Neighborhood Conservation District. The purpose of the NC-l District is to promote lower 
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density residential uses and neighborhoods and municipal uses which integrate municipal 

support to the residential community.. 

49. "Municipal Use" is a pennitted use in the NC-l Neighborhood Conservation 

District. 

50. "Municipal Use" is defined as: "A use conducted by the borough, such as parks, 

playgrounds and other recreational, cultural and conservation areas; the sites for sewage 

treatment, solid waste and refuse disposal and other public facilities operated for good and well 

being of the borough; and activities regularly conducted by the borough at such sites and/or 

facilities. See §112-7 of the Zoning Ordinance. 

51. The proposed garage is not a "Municipal Use" when it is substantially or 

exclusively intended to satisfy the private current and future parking needs of the University. All 

of the materials, documents and testimony before the Borough Council demonstrated that: 

(a) The purpose of the garage as expressed under the MOU was for the 

purpose of satisfying University parking needs, current and future. No where is there any 

mention in the MOU that the garage would be developed for specific or general parking needs of 

Borough residents. In fact, when pressed, the University representative at the November 2007 

Borough Council meeting gratuitously stated that maybe 25 spots could be made available to 

Borough residents and not assigned to University parking needs for future University growth. 

Cb) The Borough is merely a funding conduit to construct the parking garage 

when all economic burdens of the garage are the responsibility of the University. The University 

bears the full and exclusive responsibility to cover the bonding costs and amortization of the 

bonds to design and build the garage. The University, in addition, bears the full burden of 

operational losses of the garage when it lTIUst fully compensate the Borough for operational costs 

and expenses despite a shortfall in garage revenues. 
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(c) The University establishes all of the operational rules and procedures, 

including security, for the proposed garage. 

(d) The University owns all economic value of the garage structure at the 

natural termination of the license and MOU. 

(e) The University can immediately terminate the MOD and take full, 

unbridled control, custody and possession of the garage should the Borough not remedy a 

claimed breach of the MOD, conditioned only upon the University making proper arrangement 

to assume or satisfy the bond obligation. 

52. The Borough and University representatives represented that the proposed garage 

and the MOD are modeled specifically after the Matlack Street and Sharpless Street garage 

arrangements. Special exception zoning approval for the Matlack Street garage is expressly 

conditioned upon the restriction that all use (excepting periodic public function) is limited to 

University students, staff and faculty. 

53. The evidence and testimony presented during the hearings demonstrated that the 

residents and community in general do not require additional parking nor have need for a multi­

story parking garage. The homes in the contiguous neighborhoods have off-street parking, 

driveways and garages. All streets in the contiguous traditional neighborhoods adequately serve 

the residents needs and are parking penllit restricted. 

54. The proposed parking garage is not a Municipal Use when it will adversely affect 

the neighborhoods contrary to the purpose and intent of the NC-I zoning district and Borough 

Comprehensive Plan. 
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55. The Borough Council's interpretation of the term "Municipal Use" to include a 

garage violated fundamental rules of statutory interpretation and construction. If possible, 

statutes must be construed so that every word is given effect. Statutes are presumed to employ 

words in their popular and plain everyday sense. The proposed University garage is not 

consistent with the purpose and intent of the Ordinance. 

56. Any interpretation which defeats any of the rnanifest purposes of the ordinance 

cannot be accepted. 

57. The Planning Commission during its first review of the proposed garage when the 

Borough was not under threat and compulsion of any civil claim for reimbursement of costs 

incurred by the University concluded that the proposed University garage was not a Municipal 

Use. Such a detemlination was favorably followed by a denial of the Preliminary Plan 

Application I by the Borough Council. 

58. The proposed garage is a contrivance and the substance of the Preliminary Plan 

Applications I and II are to promote the private needs and use of the University and not to 

establish a permitted use under the NC-l zoning District. 

59. The Borough approval of the Pre1inlinary Plan Application II is arbitrary, 

capricious, in bad-faith, contrary to law, unsupported by evidence, and an abuse of discretion and 

insufficient as a matter of law for the reasons stated herein. 

WHEREFORE, Appellants respectfully request this .Honorable Court to enter an Order 

reversing the decision of West Chester Borough approving the Preliminary Plan Application II, 

including such other relief as this Honorable Court deems just and reasonable. 
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LAND USE APPEAL 
CONTRACT ZONING/SPECIAL LEGISLATION 

60. The Appellants incorporate by reference as though fully set forth at length the 

substance of paragraphs one (1) through fifty nine (59). 

61. The proposition has long been recognized in this Commonwealth that individuals 

cannot, by contract, abridge police powers which protect the general welfare and public interest. 

62. As stated in Leiper v. Baltimore & Philadelphia Railroad Co., 262 Pa. 328, 332, 

105 A. 551, 553 (1918), "Where the rights of individuals under a contract which would 

otherwise be perfectly valid are in conflict with the 'general well-being of the State,' the rights of 

the individuals must give way to the general welfare." See also, Municipal Authority ofBlythe 

v. Pennsylvania Public Utility Commission, 199 Pa. Super. 334, 185 A.2d 628 (1962). 

63. The police power of municipalities cannot be subjected to agreements which 

restrict or condition zoning district classifications as to particular properties. Contracts thus have 

no place in a zoning plan and a contract between a municipality and a property owner should not 

enter into the enactn1ent or enforcement of zoning regulations. 

64. Zoning is an exercise of the police power to serve the common good and general 

welfare. It is elementary that the legislative function may not be surrendered or curtailed by 

bargain or its exercise controlled by the considerations which enter into the law of contracts. 

65. The Borough in granting the Preliminary Plan Application II capitulated to the 

threats of civil claim for reimbursement and impennissibly placed financial and personal motive 

ahead of the needs and general welfare of the residents. 

66. Approval of the Preliminary Plan Application II is unjust, discrin1inatory, 

arbitrary, unreasonable in its application when it approves an unlawful use, previously 

determined to be impermissible. 
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67. The University bought the refilling of the Prelilninary Plan Application I and also 

bought the zoning interpretation with threats of civil action. The decision to refile and later 

approve Preliminary Plan Application II had no basis in zoning or proper land use regulation. 

68. The Borough approval of the Preliminary Plan Application II is an ultra vires act. 

69. The Boroughs act to approve Preliminary Plan Application II is arbitrary, 

capricious, in bad-faith, contrary to law, unsupported by evidence, and an abuse of discretion and 

insufficient as a matter of law for the reasons stated herein. 

70. The approval of Land Development Plan Application II constitutes special 

legislation. 

WHEREFORE, Appellants respectfully request this Honorable Court to enter an Order 

reversing the decision of West Chester Borough approving the Preliminary Plan Application II, 

including such other relief as this Honorable Court deems just and reasonable. 

LAND USE APPEAL
 
RES JUDICATA
 

71. The Appellants incorporate by reference as though fully set forth at length the 

substance of paragraphs one (l) through seventy (70). 

72. The refilling of the Preliminary Land Development Application I is barred by Res 

Judicata. 

73. The doctrine will bar re-litigation of the zoning matters, if there exists 

concurrence of the identity of (1) the thing sued for, (2) the cause of action, (3) the persons and 

parties to the action, and (4) the quality in the persons for or against whom the claim is made, 
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and in addition, if there has been no substantial change in condition or circumstances relating to 

the land itself since the denial of the applicant's first application. 

74. The garage denied approval in Preliminary Plan Application I is identical to the 

proposed garage structure approved with the Preliminary Plan Application II. The garages have 

the same footprint, points of ingress and egress, parking capacity etc. 

75. The refusal of the Borough to appeal the decision of its governing body to deny 

the Preliminary Plan Application I, and thereafter file the same application and plans nullifies the 

basic limitations of 53 P.S. Section 11 OOl-A et seq. 

WHEREFORE, Appellants respectfully request this Honorable Court to enter an Order 

reversing the decision of West Chester Borough approving the Preliminary Plan Application II, 

including such other relief as this Honorable Court deems just and reasonable. 

LAND USE APPEAL
 
BOROUGH INTERPRETATION OF ZONING ORDINANCE TO APPROVE LAND
 

DEVELOPMENT APPLICATION CREATES AN ILLEGALITY
 

76. The Appellants incorporate by reference as though fully set forth at length the 

substance of paragraphs one (1) through seventy five (75). 

77. The Borough, as a body politic, exercises public powers. Its engagements are 

public in nature, and its facilities, whether operated by the Borough or leased to private parties, 

are public property. 

78. The Borough is empowered to act only for the public benetIt and may not employ 

its resources for the primary and paramount benefit of a private endeavor, such as the University. 
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WHEREFORE, Appellants respectfully request this Honorable Court to enter an Order 

reversing the decision of West Chester Borough approving the Prelin1inary Plan Application II, 

including such other relief as this Honorable Court deems just and reasonable. 

RESPECTFULLY SUBMITTED:
 

LAW OFFICES OF VINCENT B. MANCINI
 
& ASSOCIATE~- .
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BY. -_.. , ~--~..- ­· /. 1.....) '" 

Lee A. Stivale, :E'squire 
Attorneys for Appellants 
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